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CARLSON, JUSTICE, FOR THE COURT:
1. Lo Nichdsfiled acomplaint againg David Wayne Funderburk for paternity, child support and
equitable divison of property. The Itavamba County Chancery Court entered afind judgment dedaring
David asthe naturd father of the two children, granting custody of the children and child support to Lori
and denying Lori'srequest for equitable divison of property. Lori gppeded the chancdlor'sdecisontothe
Court of Appedswhich afirmed the judgment of the chancdlor. See Nichols v. Funderburk, 2002-
CA-00087-COA, 2003 WL 22481017 (Miss. Ct. App. 2003). Lori's motionfor rehearing wasdenied,

and wegranted her petition for writ of cartiorari. Finding thet the chancd lor was correct infinding thet there



was no partnership formed between Lori and David and no property acquired through joint efforts, we
&firm the judgments of both the Court of Appedls and the Itawamba County Chancery Court.

FACTS
2. Inapproximatey 1989, when Lori Nicholswas Sxteen years old and David Wayne Funderburk
was twenty-five years old, the couple began living together. During their cohabitation, which lagted until
2001, two children were born. Lori and David never married.
3. In 1989 David purchased a house, withthe deed liding him and hismather asjoint owners David
peid the monthly mortgage, and dl of the billswerein David' sname except for thecable. In1991 David's
father turned over the family busness to David (Home Town Ddi), and David took out a$25,000 loanto
remodd the resaurant. David leased the business the firg seven years, and he began operaing the
restaurant the lagt three years. Under David's management, the restaurant was open every Thursday,
Friday and Saturday night. Lori beganworking for David oneyeear after he darted managing therestaurant.
David damshe paid Lori $500 per week; however, Lori argues she was only paid $240 per week. All
of David'semployesswere pad in cash. In 1997 David' s mother gave him an gpartment complex (The
Mustang Apartments).
4. AlthoughLori damsshewasDavid sbusness partner, both partiestedtified thet neither David nor
his parents ever intended for Lori to have amgor role in ther family busnesses David and Lori hed
separae checking accounts. L ori was not authorized to write checks on any of David's persond or
busness accounts. Mogt importantly, Lori's namewas never added to thetitle of any of David' s property.

In 2001 when the couple separated, Lori left the home and took one-hdf of the furniture



%. Onduneb, 2001, Lori filed acomplaint for paternity, child support and an equitable divison of
property againg David. Finding David to be the naturd father of thetwo children, the chancellor awarded
primary custody to Lori and ordered David to pay $425 per month in child support. The chancdllor,
however, denied Lori'srequest for an equitable digtribution of property finding therewas"no legd remedy
exiging a thistime to compensate her for the 14 yearsthat she chaseto cohabitate[sc] without the benefit
of mariage” TheCourt of Appeds ona5-5 decison, afirmed thechancdlor, finding inaufficient evidence
thet the parties acquired property through their joint efforts. Nichols, *4. The court disinguished prior
Missssppi case law finding the couple to have never hdd themsdves out to be married. I1d. & *3. The
court determined thet Lori was compensated weekly for her sarvicesasan employee of therestaurant. 1 d.
a *5. The court dso hdd thet even though Lori may have managed the restaurant and contributed to the
busness of the goartment complex, she did not own those assets nor did David ever intend for her to be
his business partner in those endeavors. | d. at *4. Therefore, the Court of Appedsheld that Lori wasnot
entitled to any divison of property. I d. at *5.

f6.  Then-dudge Lee joined by then-Presiding Judge King and Judges Myers and Thomas and by
Judge Bridgesin part, dissented arguing that athough the chancellor acknowledged L ori's contributionsto
the restaurant, his sngle point of contention was that Lori's name was not on the title to the resaurant
busness | d. a *8. Judge Lee determined that the chancdlor erred in conduding that Lori's weekly pay
precluded her from quaifying asapartner in Davidsbusness. | d. Judge Lee argued that dthough David
peid the monthly mortgage payments on the home, Lori purchased dl the furniture and took care of the

house, which gppreciated in vaue during their cohabitationfrom $16,000 to $55,000. 1 d. at * 7-8. Judge



Lee further determined that "[t]he evidence and tesimony showed that Lori was an integrd part of the

restaurant's operationfor many years, so much so that | find her effortswere 'joint' with those of David as

to entitle her to equitable digtribution of procesds from the sdle of the business™ | d. a *8.
DISCUSSON

7. ThisCourt's dandard of review regarding determinations of a chancdlor iswdll-established.

ThisCourt will reverseachancdlor only when heismanifesly wrong.Hans v. Hans, 482
So.2d 1117, 1119 (Miss. 1986); Duane v. Saltaformaggio, 455 So.2d 753, 757
(Miss. 1984). A chancdlor'sfindingswill not be disturbed unlesshewas manifestly wrong,
dearly eroneous or an erroneous legd sandard was gpplied. Tinnin v. First United
Bank of Miss., 570 S0.2d 1193, 1194 (Miss. 1990); Bell v. Parker, 563 S0.2d 594,
596-97 (Miss 1990). Where there is subgtantid evidence to support his findings, this
Court is without the authority to disurb his condusions, dthough it might have found
othewiseasan arigind matter. I n re Estate of Harris, 539 So.2d 1040, 1043 (Miss.
1989). Additiondly, where the chancdlor has made no spedific findings, wewill proceed
on the assumption that he resolved all such fact issuesin favor of the gppelea Newsom
v. Newsom, 557 S0.2d 511, 514 (Miss. 1990). The chancellor'sdecison must beupheld
unlessit isfound to be contrary to the weight of the evidence or if it is manifestly wrong.
0O.J. Stanton & Co. v. Mississippi State Highway Comm'n, 370 S0.2d 909, 911
(Miss. 1979).

In re Estate of Johnson, 735 So.2d 231, 236 (Miss. 1999). See also Madison County V.
Hopkins, 857 S0.2d 43, 47 (Miss. 2003); Adoption of C.L.B.v.D.G.B., 812 So0.2d 980, 985 (Miss.
2002). However, the chancery court's interpretation and goplication of the law is reviewed under ade
novo dandard. Tucker v. Prisock, 791 So.2d 190, 192 (Miss. 2001); In re Carney, 758 So.2d
1017, 1019 (Miss. 2000).

8.  Lori arguesthat the Court of Appeds did not properly apply Missssppi case law which would
have dlowed for adivison of property to avard Lori afar share of the asssts accumulated during the

couplesrdaionship. Lori contends that Missssppi precedent dlows for equitable divison of property



incohabitation caseswhere one of the cohabitants contributes not only domestically, but dso through labor
directly related to the business or property acquired during cohabitation. The couplés home was
purchased in 1989, the year the cohabitation began. Thefamily restaurant waspurchasad in 1991 and was
operated by David in 1997. The gpartmentswere purchased in 1999. Lori contendsthat she contributed
domedticdly to the couple s home which significantly gppreciated in vaue during ther rdationship. Lori
dso played asgnificant role in managing the family restaurant and occasiondly worked &t the gpartment
complex.

9.  The Court of Appedsfound thet unlikedl other cohabitation casesin Missssppi, Lori and David
never married nor did they ever maintain thet they weremarried. Nicholsat *3. Thecourt found thet the
couple "merdly chose to cohabit without the bendfit of marriage” 1d. at *5. The court further hdd thet
David did not intend for Lori to have any ownership interest in either the reaurant or the gpartments as
evidenced by his paying her for sarvices rendered. Id. This was dso evidenced by tesimony of both
paties Lori tedified thet while she bdieved she was David's business partner, David hed informed her
thet he and his parents did not want her to have anything to do with ther family busnesses. Therefore, he
never intended to add her nameto any of the deeds. Lori dso tedtified that there were never any written
agreements between hersdf and David regarding the businesses. Lori Sated that she believed thereto be
some type of mariage between David and her because they lived together and had children. However,
Lori dso tedtified that she was content with her Stuation because she had known for severd years that
David was never going to marry her.

110. Equitadle divison of property isaconcgat of our maritd and domestic lavs A maritd rdaionship
may be created in conformity with applicablelaw, Miss. Code Ann. 88 93-1-1t0-25 (Rev. 1994 & Supp.

5



2003). Mere cohahitetion doesnot vest maritd rights Pickens v. Pickens, 490 So.2d 872, 875 (Miss.
1986). This Court has recognized an exception for equitable divison of property where there was a
marriage or the gppearance of amarriagewhen nolegd marriage actudly existed. Seeid. at 875; Taylor
v. Taylor, 317 So.2d 422, 423 (Miss. 1975).
11. InPickens, thisCourt determined that awoman wasentitled to equitable didtribution for domestic
sarvices rendered. The Pickenses were once married, but chose to continue living together efter they
divorced. This Court held that:

Where parties such as these live together in what must & leest be acknowledged to be a

patnership and where, through their joint efforts, red property or persond property, or

both, are accumulated, an equitable divison of such property will be ordered upon the

permanent breakup and separdtion.
490 So. 2d a 876. In Taylor, this Court again hdd that a putative wife was entitled to the equitable
didribution of property upon separation. This Court hed that:

Thefactsin this case demondrate without question that the chancdllor did what a decent

regard for the senshilities of humeanity demanded. These peoplelived together and shared

the vidsstudes of life for eighteen years The separation cagt her adrift just as surdly asif

she had been hislawful wife The chancellor gppearsto have decided that the dtrict |etter

of the law ought nat to require him to ignore that he wias dedling with humean beings
317 So. 2d a 423. In each of these cases, the couples had dl either been married or contended to have
married. In the case sub judice, Lori and David never married or purported to have married.

112.  Thechancdlor correctly rdied uponthelegd sandard of Davisv. Davis, 643 So. 2d 931 (Miss.
1994). In Dawvis, this Court determined that Elvis Daviswas not entitled to an equitable digtribution of her
companion'sbus nessbecauseshenever participated inhisbusiness Her companiondsolavishly showered

Bviswith giftsand did, in fact, propose mariage, but Elvisrefusad. At thetime of the complaint, Elviswas



livinginanew homeand driving anew car, dl purchased by her previous companion. Here, Lori waspad
for her srvicesrendered a David' srestaurant ashepaid dl of hisaother employees. David never intended
to marry Lori, and shewasaware of hisdecigon. Lori was aso awvarethat David never intended to meke
her apartner in his busness ventures. Therefore, the chancdlor and the Court of Appedswere correct in
finding that therewasno evidencethat Lori and David entered into apartnership or acquired assetsthrough
thar joint efforts

CONCLUSON
113.  The Court of Appedsand the chancdlor were correct infinding thet Lori and David'srdationship
was more comparableto therdationshipin Davis than thosein Taylor and Pickens. When amen and
woman cohabit without the benefit of marriage, they do o a thar own peril insofar asresolving red and
persond property disputes upon their separation. In thisindant case, because the facts do not support a
finding of Lo and David entering into apartnership or acquiring assetsthrough ther joint eforts, wefind
that Lori isnot entitled to any digribution of property soldy owned by David. Therefore, we &firm the
judgments of the Court of Appeds and the Itawamlba County Chancery Court.
M14. AFFIRMED.

SMITH, CJ., WALLER AND COBB, PJJ., EASLEY, GRAVES, DICKINSON AND
RANDOLPH, JJ., CONCUR. DIAZ, J., NOT PARTICIPATING.



